
A group consisting of a UPE resident in a jurisdiction that 
has not implemented the minimum top-up tax and direct 
subsidiaries would not come within the scope of the IIR 
because the group will not have a parent or intermediary 
parent subject to the top-up tax. 

It could also be possible that for a group within the 
minimum top-up tax rules the top-up tax liability of the low-
taxed entity is not completely collected from responsible 
members of the group. This could be because a low-taxed 
entity is owned by two group entities with one of the parents 
located in a jurisdiction that has not implemented the top-
up tax, meaning that the amount charged is restricted to 
the ownership interest of the other parent. 

It is this gap in the design of the minimum top-up tax rule 
that the UTPR aims to plug. It is helpful to note that the top-
up tax imposed under the IIR applies in priority to the UTPR 
which is, in effect, a mop-up rule with a narrower scope.  

The UTPR, unlike the IIR which applies to the parent entity 
and the domestic top-up tax which applies to the low-taxed 
entity, applies to constituent entities of the MNE group that 
are resident in a country that has implemented the UTPR. 

Application of the UTPR

The choice of ‘profit’ by the UK rather than ‘payment’ as 
adopted by the OECD appears to be based on the UK’s 
adoption of an ‘adjustment equivalent to a denial of 
deduction’ for its domestic implementation of the UTPR.

The OECD

The OECD model rule applies the UTPR by denying a 
deduction to the constituent entity of the MNE group 
that has an untaxed amount allocated to it. The amount 
disallowed would be such to ensure that the additional 
cash tax expense of the entity is equal to the UTPR top-
up tax amount allocated in that tax year to the constituent 
entity of the MNE group. 
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The first two editions of our Pillar Talk have examined the UK Multinational 
Top-up Tax (MTUT) and the Subject to Tax Rule. This edition covers the rule 
known as the Undertaxed Payments Rule at the OECD level and as the Under-
taxed Profits Rule (UTPR) under UK domestic law.  

The UTPR operates to forestall the avoidance of the Pillar 2 top-up tax (the Income Inclusion Rule 
or IIR) through corporate inversions. If we recall from Pillar Talk no.1, liability to the minimum top-up 
tax is dependent on the country of residence of the ultimate parent entity (UPE) of the group or the 
intermediate parent, and the ownership interests within the group structure. 
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ACo is resident in Country A which has a corporation tax rate of 30%. ACo has been allocated a UTPR top-up tax 
amount of €3,000,000 under the domestic UTPR rule of that country and country A’s UTPR applies by denying a 
deduction to the constituent member of the MNE group. 

The expense amount that would be denied a deduction would be €10,000,000 so that the additional cash tax expense of 
ACo would be €3,000,000 – equal to its UTPR top-up tax amount for the tax year. 

The UK Position 
The UK version of the IIR, the MTUT, was legislated for in Finance Act No.2 2023 and came into effect for accounting 
periods commencing on or after 31 December 2023. According to the HMRC policy paper, the UTPR, although not 
included in the legislation, was to take effect from accounting periods commencing on or after 31 December 2024. 
 
The UTPR is to be introduced into the UK tax legislation as an amendment to the MTUT and, according to the draft 
legislation, is charged as a direct top-up tax as opposed to denying the UK resident entity a deduction in order to 
increase its tax expense. In other words, a charge to MTUT under UK domestic law will include a UTPR with the person(s) 
chargeable to tax being the UK resident member(s) of the group. 

If ACo in example one above was a UK company, the UTPR would operate by imposing a top-up tax of €3,000,000 on 
ACo representing the untaxed amount. 

Calculation of the Untaxed Amount 
The top-up amount of a member of an MNE for an accounting period is potentially undertaxed if:

•	 the member is the UPE, or is located in the same territory as the UPE; or
•	 the UPE is not a responsible member. 

Thus, there is a risk that a constituent entity of an MNE located in a low-tax jurisdiction has not been fully taxed if it 
meets any of the criteria above.  

This risk of being undertaxed would materialize, per the draft legislation, if the sum of amounts attributed to responsible 
members under the IIR calculation in respect of the member’s top-up amount is less than the sum of the member’s top-
up amounts. 

The untaxed amount is the difference between the sum of amounts attributed to members under the IIR calculation and 
the sum of the member’s top-up amount.  

Example 1



3

BCo is a company resident in a low tax jurisdiction. It is owned directly by two members of its MNE group UKCo  and 
BigCo as to 60% and 40% respectively. UKCo and BigCo are in turn wholly owned by BigHoldCo, the UPE, resident in 
Big  Republic.  

UKCo and BigCo are the responsible members for minimum top-up tax purposes. However, there is no IIR in Big Republic, 
BigCo’s country of residence, and so only 60% of the top-up amount is paid. 

The untaxed amount would be 40% of BCo’s profit which has not been taxed in Big Republic because of the absence of 
an IIR rule.  
  
Allocation of the Untaxed Amount 
This untaxed amount is then allocated to qualifying members of the MNE group located in the UK and other jurisdictions 
with a UTPR.1  

The proportion of the untaxed amount to be allocated to each jurisdiction is calculated using two allocation keys: 
employees and tangible fixed assets. 

The UK portion of the untaxed amount is derived by expressing separately the total number of UK employees and value 
of tangible fixed assets of qualifying members of the group as a fraction of the total number of employees and value 
of tangible fixed assets of the qualifying members of the group located in every territory with a qualifying UTPR. The 
denominator in each scenario will include the UK figures. 

The mean of the results derived above multiplied by the untaxed amount is then deemed to be the UK proportion of the 
untaxed amount.   

A similar allocation key is adopted for allocating the untaxed amount to qualifying members in the UK. However, the 
filing member of the group could make an election for the whole of the proportion of each untaxed amount to be 
allocated to a member specified in the election.  

The draft legislation also provides guidance for the determination of the number of employees and the value of tangible 
fixed assets. 
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1	 The qualifying members of the MNE group are those entities whose assets, liabilities, income, expenses and 
cash flows are included in the consolidated financial statements of the UPE. It would also include entities that 
are not included only because of size or materiality. 

Example 2
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BigHoldCo, in addition to UKCo, owns three more subsidiaries all tax resident in the UK, and qualifying members for 
UTPR purposes. The UK accounts for 70 of the group’s 700 employees and €10 million of €100 million of the group’s 
tangible fixed assets. 

Proportion of UK employees:  70/700 = 0.1

Proportion of UK tangible fixed assets = 10,000,000/100,000,000= 0.1 

Mean of the results: 0.1 + 0.1 /2 = 0.1

Assuming the sum of the top-up tax liability of BCo is €500,000, the untaxed amount would be €200,000, representing 
40% of the liability which is not subject to a top-up tax. This will also mean that the UK portion of the untaxed amount 
for UTPR purposes would be €20,000, which is the product of the untaxed amount for BCo and the UK’s proportion of 
the allocation keys.

This €20,000 would further be divided amongst the UK entities in accordance with the same allocation keys used above 
to ascertain the liability of each qualifying member. 

Safe Harbour and International Expansion 
The filing member of an MNE group may make an election to the effect that no member of the group located in the 
territory of the UPE has an untaxed amount relating to the period. 

The election may only be made if the minimum corporate tax rate for the territory of the UPE is not less than 20% and 
the accounting period does not exceed 12 months and commences on or before 31 December 2025 and ends before 
31 December 2026.  

Finally, all of the members of an in-scope MNE group would be deemed not to have an untaxed amount in an accounting 
period if that is the first time it comes within scope of the UTPR. This is on the proviso that the MNE does not have 
members located in more than six territories and the sum of the value of tangible assets of its qualifying members 
(other than those located in the territory in which the value of its tangible fixed assets is greatest) does not exceed €50 
million. This exemption is targeted at MNE’s at the initial stages of their international expansion.   

Example 3



Conclusion

This will potentially be the most complex of the Pillar 2 rules because of the interaction between the tax systems and 
domestic UTPR legislation of all the jurisdictions where the MNE group has constituent entities. Its extraterritoriality would 
also bring to the fore the sovereignty argument that has permeated the Pillar 1 and 2 rules as is evident in the recent action 
instituted by a USA organization, the American Free Enterprise Chamber of Commerce, in the Belgian Constitutional Court 
challenging the legality of the Belgian domestic UTPR legislation. 
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